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Cyanotech’s and Nutrex Research’s 
Joint Motion to Remove Parties and for Registration by Consent 

 
 
1. Cyanotech Corporation (“Cyanotech) and  Nutrex Research, Inc. (“Nutrex 

Research”) hereby jointly request that the USPTO Trademark Trial and 

Appeal Board (“Board”) (i) under TBMP 1104 remove Defendant Nutrex 

NV, and under TBMP 1104 and 1106.05 remove Defendant Monique Loppe, 

as parties in Concurrent Use No. 94002616, which has been consolidated 

with Cancellation No. 92061862, and (ii)  grant registration of Cyanotech’s 

Application Nos. 85423915 and 85423883 (jointly, “Cyanotech’s 

Applications”).  Cyanotech is Petitioner, and Nutrex Research is a Registrant 

in Concurrent Use No. 94002616 and in Cancellation No. 92061862 

(collectively referred to herein as the “Consolidated Proceeding.”).   

2. This Joint Motion supersedes in its entirety the Joint Motion to Remove 

Nutrex NV and Monique Loppe as Parties filed on March 18, 2016 by 

Cyanotech and Nutrex Research.  The movants hereby withdraw that 

previous Joint Motion.   

3. Nutrex NV’s former Registration Nos. 3798632 and 3849395 were cancelled 

in ttabvue-92061883-CAN-7 for failure to file an Answer in Cancellation No. 

92061883.  Those previous registrations were originally cited by an 

Examining Attorney as bases for refusal to register Cyanotech’s 

Applications. 

4. Monique Loppe’s former Registration No. 3204937 was cancelled for failure 

to file a Declaration of Use under Section 8.  This registration was originally 

cited by an Examining Attorney as a basis for refusal to register Cyanotech’s 

Applications. 
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5. In support of this Joint Motion,  Cyanotech and Nutrex Research rely upon (i) 

the record in the Consolidated Proceeding; (ii) paragraphs 5 and 6 of the 

Declaration of David M. Wallace submitted  January 15, 2013 and  May 30, 

2013 in Cyanotech’s Applications respectively (“2013 Wallace 

Declaration”), submitted herewith; (iii) the Second Declaration of David M. 

Wallace dated  February 15, 2016 (“February 2016 Wallace Declaration”), 

submitted herewith; (iv) the Third Declaration of David M. Wallace dated 

June 6, 2016 (“June 6, 2016 Wallace Declaration”), submitted herewith; (v) 

the Fourth Declaration of David M. Wallace dated June 16, 2016 (“June 16, 

2016 Wallace Declaration”), submitted herewith, and (vi) the Trademark 

Coexistence Agreement dated June 15, 2016 and entered into by Cyanotech 

and Nutrex Research, submitted herewith as Exhibit A, and fully 

incorporated herein. 

6. Cyanotech and Nutrex Research have signed the Trademark Coexistence 

Agreement submitted herewith as Exhibit A to settle the Consolidated 

Proceeding.  Cyanotech and Nutrex Research jointly request removal of 

Nutrex NV and Monique Loppe as parties in the Consolidated Proceeding, 

based on the evidence submitted herewith and the arguments presented 

below, to facilitate settlement of the Consolidated Proceeding. 

 

PART ONE:  REMOVAL OF NUTREX NV AND  
MONIQUE LOPPE AS PARTIES 

7. Cyanotech requests amendment of its Applications to delete reference to 

Nutrex NV and Monique Loppe as excepted users based on the evidence 

submitted herewith and the arguments presented below.   

8. Deletion of Nutrex NV as an excepted user and removal of Nutrex NV as a 

party in the Consolidated Proceeding is based on paragraphs 9 to 13 below. 
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9. Nutrex NV declared in ttabvue-94002616-CNU-11 that its use in the U.S. of 

the marks in its now-cancelled registrations (“Nutrex NV Marks”) has been 

participation by its representatives in trade shows, as distinct from use in the 

U.S. of the Nutrex NV Marks on goods in Class 5.  

10. In the Affidavit of Private Investigator David A. Wright (ttabvue-94002616-

CNU-10), paragraph 6, the affiant states that the Sales and Marketing 

Manager of Nutrex NV (Mr. Kurt Van de Mierop) told Mr. Wright that 

“there is no use in the U.S. [of the Nutrex NV Marks] at this time.”  

11. In the 2013 Wallace Declaration, paragraph 6, the declarant states that online 

searching produced no evidence of any use of the Nutrex NV Marks in the 

U.S., and that “In a telephone interview with Nutrex NV in Belgium, I was 

informed that Nutrex NV ‘currently had no distribution in the U.S.’”   

12. In the February 2016 Wallace Declaration, paragraph 7, the declarant states 

that online searching produced no evidence of use of the Nutrex NV Marks 

in the U.S. as of February 15, 2016 or prior to that date. 

13. In the June 6, 2016 Wallace Declaration, paragraph 7, the declarant states 

that online searching produced no evidence of use of the Nutrex NV Marks 

in the U.S. as of June 6, 2016 or prior to that date. 

14. Deletion of Monique Loppe as an excepted user and removal of Monique 

Loppe as a party in the Consolidated Proceeding is based on paragraphs 15 

to 20 below. 

15. Monique Loppe allowed the cancellation of Reg. No. 3204937 (for NUTRIX) 

by failing to file a Declaration of Use under Section 8, and the registration 

was cancelled on September 13, 2013.  See September 13, 2013 entry in the 

TSDR file of Reg. No. 320497. 
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16. Service of process in Concurrent Use No. 94002616 on Monique Loppe at 

her address of record in TSDR was undeliverable, as shown in ttabvue-

94002616-CNU-5 and ttabvue-94002616-CNU-9.  

17. After the documents mailed to the address for Monique Loppe of record in 

TSDR were returned as undeliverable, a search was conducted for persons in 

France with the name Monique Loppe.  The search results presented in the 

June 16, 2016 Wallace Declaration recite mailing addresses for persons 

named Monique Loppe in Sillans, France, and in Paris, France.  Another 

record for a Monique Loppe in Houilles, France, does not contain a mailing 

address.  This Joint Motion has been served by USPS Priority Mail Express 

to the three mailing addresses reported in the June 16, 2016 Wallace 

Declaration. 

18. In the 2013 Wallace Declaration, paragraph 5, the declarant states, “I found 

no use whatsoever of [now-abandoned] Reg.No: 3204937, NUTRIX, a word 

mark.  I found no website associated with the NUTRIX mark or the owner 

thereof. ”   

19. In the February 2016 Wallace Declaration, paragraph 6, the declarant states 

that online searching produced no evidence of use of Loppe’s NUTRIX 

mark in the U.S. as of February 15, 2016 or prior to that date. 

20. In the June 6, 2016 Wallace Declaration, paragraph 6, the declarant states 

that online searching produced no evidence of use of Loppe’s NUTRIX 

mark in the U.S. as of June 6, 2016 or prior to that date. 

21. Submitted herewith is a true and accurate copy of the 2013 Wallace 

Declaration downloaded from TSDR.  The February 2016, June 6, 2016, and 

June 16, 2016 Declarations of David M. Wallace are submitted herewith. 

22. Wherefore, Cyanotech and Nutrex Research move that the Board enter an 

Order against Nutrex NV and Monique Loppe deleting them as excepted 
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users, and also removing  Nutrex NV and Monique Loppe as parties in the 

Consolidated Proceeding. 

 

PART TWO:  REGISTRATION OF CYANOTECH’S APPLICATIONS 
NUMBERS 85423915 and 85423883 BY CONSENT 

 

23. As asserted in TSDR records, Cyanotech began using the NUTREX 

HAWAII mark on its goods in International Class 5 in 1991, and has 

continuously used the NUTREX HAWAII mark on its goods since 1991. 

24. As asserted in TSDR records, Nutrex Research began using the NUTREX 

RESEARCH mark on its goods in International Class 5 in 2002, and has 

continuously used the NUTREX RESEARCH mark on its goods since 2002.  

25. Nutrex Research’s NUTREX RESEARCH mark and Cyanotech’s NUTREX 

HAWAII mark have coexisted on goods in International Class 5 nationwide 

since 2002.  

26. The predominant direct purchasers of Cyanotech’s and Nutrex Research’s 

goods are large distributors and national chain retailers with centralized 

purchasing management and distribution.   Such purchasers are not impulse 

buyers, but are very skilled in distinguishing and specifying goods from 

various sources, particularly nutritional supplements in Class 5.  Marketing 

messages directed by Cyanotech and Nutrex Research to such purchasers 

make confusion unlikely among such purchasers as to the source of each 

party’s goods. 

27. Cyanotech’s market at wholesale and retail levels is nutritional supplements 

for general health, promoted without emphasis on support for bodybuilding, 

libido, or weight loss, and its marketing messages, trade channels, and trade 

dress are directed to such general health market.  Retail sales of Cyanotech’s 
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products are primarily through big box retailers, supermarkets, pharmacies, 

general vitamin shops, and online vendors of general health nutritional 

supplements. 

28. Nutrex Research’s market at wholesale and retail levels is nutritional 

supplements for body building, libido, and weight loss, promoted without 

emphasis on support for general health, and its marketing messages, trade 

channels, and trade dress are directed to such body building, libido, and 

weight loss markets.  Retail sales of Nutrex Research’s products are 

primarily through specialty vitamin shops and online vendors of nutritional 

supplements for bodybuilding, libido, or weight loss.  Consumers of 

nutritional supplements for bodybuilding, libido, or weight loss are 

extremely attentive to label content and other marketing messages 

emphasizing bodybuilding, libido, or weight loss, as distinct from marketing 

messages about general health. 

29. Cyanotech’s current trade dress has predominantly red, orange, or green 

background labels, with “calm, soothing” layouts, as shown in Exhibit 1 

submitted herewith.  Nutrex Research’s current trade dress consistently uses 

black and white labels accented with red, with “emphatic, maximum 

exertion” layouts, as shown in Exhibit 2 submitted herewith.  The parties 

agree to maintain trade dress no less distinctive than their current trade dress, 

and will not adopt a trade dress confusingly similar to that of the other party.    

30. Cyanotech and Nutrex Research will abstain from any promotion that their 

respective products are especially suited for use in the other party’s market. 

31. Neither Cyanotech nor Nutrex Research will use in their advertising and 

labeling the term NUTREX alone, but will use the term NUTREX only in 

their respective compound word marks or in their respective design marks. 
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32. The Trademark Coexistence Agreement annexed as Exhibit A recites the 

agreement of Cyanotech and Nutrex Research concerning preceding 

paragraphs 25 to 31 hereof and contains other provisions adequately 

designed to avoid confusion in the reasonable circumstances in which the 

marks may be used by purchasers of each party’s goods.  

33. Wherefore, in view of the Trademark Coexistence Agreement submitted as 

Exhibit A, over a decade of coexistence of Cyanotech’s and Nutrex 

Research’s marks nationwide, and the differences in the (i) identity of their 

goods, (ii) purchasers at wholesale and retail levels, (iii) marketing messages, 

(iv) trade dress, and (v) trade channels, Cyanotech and Nutrex Research 

jointly move the Board to grant registration of Cyanotech’s Application Nos. 

85423883 and 85423915. 

34. Wherefore, Cyanotech and Nutrex Research further jointly move that the 

Board toll the Proceeding pending decision on this Joint Motion to Remove 

Parties and for Registration by Consent. 

 

 

  June 17, 2016    / George E. Darby /  
George E. Darby 
Reg. No. 44,053 
Darby Law Corporation 
Voice: 808.626.1300 
Email: pto@teleport-asia.com 

       Counsel for Cyanotech 
Corporation  
 
 

 
 June 17, 2016    / Ava K. Doppelt /  

Ava K. Doppelt 
Allen, Dyer, Doppelt, Milbrath 
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& Gilchrist, P.A. 
Florida Bar No. 393738 
255 South Orange Avenue 
Orlando, Florida 32801 
Telephone: (407) 841-2330 
Facsimile: (407) 841-2343 
Email: adoppelt@addmg.com 
Counsel for Nutrex Research, Inc.  



  

Page 10 of 11.  Joint Motion to Remove Parties and for Registration by Consent 

 

Certificate of Service 
 

USPS online records, and paper nos. ttabvue-94002616-CNU-5 and ttabvue-

94002616-CNU-9, establish that postal mail to Defendant Monique Loppe at her 

address of record (33 Avenue de Saxe, Paris 75007, France) in TSDR is 

undeliverable.   

I certify that a true and complete copy of Cyanotech’s and Nutrex 

Research’s Joint Motion to Remove Parties and for Registration by Consent in 

Cancellation No. 92061862 (consolidated with Concurrent Use No. 94002616)   

was served on the parties listed below via USPS Priority Mail Express, postage 

prepaid.  
 

 
Ms. Monique Loppe 
159 Rue de la Republique 
38590 Sillans, France 
 
Ms. Monique Loppe 
206 Rue Docteur Guyonnet 
38590 Sillans, France 
 
Ms. Monique Loppe 
Villarica 
57 Rue Boileau  
75016 Paris, France 
 
Nutrex NV 
Attn: Mr. Kurt Van de Mierop 
kurt.vandemierop@nutrex.be 
Achterstenhoek 5 
Lille, 2275 
Belgium 
Representative of record for Nutrex NV 
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 June 17, 2016    / George E. Darby /  

George E. Darby 
Reg. No. 44,053 
Darby Law Corporation 

       Counsel for  
Cyanotech Corporation  
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